Rr —— 


7 > ECes anc) e. 
18 February 26. 1771. 
Hh the Kight nora the Lat of Conc and Seſſim, 


Hub Selb, 

FAYHAT the petitioner, 0 i e. e euere 

action before the hight court of zdmiraley, a- | 

- the following 5 his debtors, viz. A- 

et:Blacklaws merghant at Drumphendry; for 

the ſum of I. I. 1121 Sterling 3 mas Lindfay merchant” —- 

in Montroſe, for. L. 14: 15107 Helling; and William Mor- 

gan merchant in Montroſe, as debtor to: His for Wia Mor- 

gan of Charleſtown in South ot in manner ſet rey . | 

the ſummons, for payment of the Mar of I. 18: ad v2 Oh * 

dye to the petitioner by the ſaid Wiltam Morgan Geck. 

town in South Carolina. 
At firſt- calling of this + 


„ appeared for 3 


the defenders, and 3 to After keeping it a 
month, he und 50 _ his compear- 
_ "ance; upon wh h ee vent inſt: the defenders in ab- 


ſence. Two of them, viz. Morgan and Lindſay, confeſſed the 
juſtice, of the petitioner's claim, and aequieſced in the judge- 
ment; but Alexander Blacklaws offered a ſuſpenſion of that 
deere which came, in 8 of the rolls, before * 
ce- 
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ſpindles ſnould. natwithſtanding, anſwer nearly to 


BETS, © ES & 4 * 
we cee re + and'-as his Lordlhip has ultimately 
1 


pended; che letters :Ampheter,) and fourd ces due, it wil! 
be neceſſary, in a rewie Hof theſe: integlocarors, which ſflall in” 
the ſequel be more particularly fated to explain to your Lord 
ſhips che groumds of your petitioner's. claim againſt. Alexander 
Nas miqt zal cli sm 0) 53liuper en. 507 t 4 
{The petitioner: carries an an extenſive trade in the towñ of 
Montr oſe; one hranch of which is in flax, which he ſells in“ 
retail, and alſo gives out to be ſpun; and in this laſt character 
he has had conſiderable dealings with Alexander Blackla ws 
detatfderes!bnige  ! © | ? 
By an account produced, commencing 19th July 1765, and 
ending the 2orh May 1768, it appears, that the petitioner 
delivered to Blacklaws 633 bundles of blue flax, weighing 
1314 Ib, and 103 bundles of white flax, weighing 285 lb; 
that, in return for this, he received 536+ ſpindles. of 4 
yarn, weighing 10a Ib weight, and 824 ſpindles of white 
Van, weighüng ang lb. 80 that che account ſtands hu: 
Jdb obo 207 haiast $149 do 5 USES « ei | 
bad ad barnimbs od zuck tts 6:50 blog 
Blue flax given out. Ditto received in varn. 4 
92.8 J to end ee cr: £7 SSIS DTT HA 
Bundles, Weight. Spindles. Weight! 
GH 633 1314 Ib. ro A 536+ (3 a r102F lb. * 
, 's a ot 7 
rde es bas hide ow? ad 9 arty oo 
30 White flax given out. Ditto 
11 81909% 216 280: ig 057 isse LET {% 
Bundles. Weight. zog Spindies. Weight. 1 
103 285 lb. 823 22 W.. 
— —;̃Ü — — l 
e 736 199 b.. 619 13317 lb. dar pic 
0 210m amt enen 
The bundles diſferedconſiderably in their weight; but the 
the fame” 
number ; ; 
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number j becauſe che difference betwixt the weight of he 
bundles is ocgaſioned by the different quality of che lifes! 
But hat the petitioner principally reſts upon is, the weight 
of the; yarn returned -anſyering to the weight of the lint de- 
liver ed which: it is well Enowm ought to correſpond: exactly: 


for the wetneſs requiſite to make the lint ſpin, anſwers fully 


ta any, loſs;that. may be occaſioned in the handling of it; and 
by this aceount the petitionet has received leſs than he gave 
out. 5 Ne My 41 | rare £77 01 -TYO earn ts DAE > bY 
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At firſt calling of the ſuſpenſion, the ſuſpender, imo, Com- 
plained of the hardſhip of being brought before the court of 
admiralty for ſo trifling a debt. 240, He denied the account 
could be any evidence againſt him; but admitted, he had 
thirty-ſeven ſpindles of the petitioner's yarn, which he was 
willing to deliver up, upon getting payment of L. 2: 12: 9 
due to him for ſpinning-. ee 
To the firſt the petitioner anſwered, That the ſuſpender not 


only lived in a different county from the petitioner, and alſo 


in a different county from the other two debtors, and as he had 
called the ſuſpender in a proceſs againſt debtors, he had no 
reaſon to complain, becauſe ſuch proceſſes are generally 
brought before the ſupreme court, which is more expenſive 
than the admiral. e | 
2dly, It appears, from the decreet itſelf, that-Blacklaws was 
ſufficiently appriſed of the claim, becauſe it appears he. was 
perſonally ſummoned. | | . 
To the ſecond defence the petitioner anſwered, That the ac- 
count was fairly taken from his books, commencing 19th] 25 
7% 1705, 
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Feb. 10.1 770. to. . 
55 ee ced. the e F 6 


Aug-10. w * Lord Ordinary, of * date, found it relevant for 
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915 harged on into a het, and allows the charger to 
« prove by 5 Lata „ and all f acts and circumſtances relative 
thereto, or ieh ch he may think material in the cauſe; es 
of allows the ſuſpender, to prove his defences, and all 
and circumſtances tending to inſtru the ſame, or ten 
ws 215 FARE, think material; and both parties a conjnnct proba- 
with the other; and grants commiſſion,” &c. 
ſulpe nder had appeared before the Admiral, and then 
be ole . of the account, the petitioner would have 
be n in no difficulty to have proved it by two of his clerks, who 
7 5 in giving out every parcel of it; and they were, at the 
mY cement of the dmiral-court proceſs, ſtill in his ſer- 
ne 


0 


ut, b efore the calling of the ſuſpenſion, they had both 

abri „ene of them to London, and the other to Ame- 

* 55 that ir became abſolutely impoſſible for the petition- 
er to bring pprole-eridence i in ſupport of his account, agree- 
ahle to this 1nterlocutor : and at a ſubſequent calling, the pe- 
titioger ſet forth the fact, and repreſented, That he was will- 
ing te to refer his acc ount to the ſuſpender's oath ; but doubted 
how. far that 60810 be done, becauſe he was informed the 


en ſubject to a diſtemper which afſeQted his judge 


Ait 1 ts 


© Pub Als Fas el. digg afterwards produced a certificate 
ome of his neighbours, bearing, That though he was 
11 to convullion-fits,. yet, to the beſt. of their know- 
* ledge, he never was inſane, or otherwiſe e his 
„Judgement.“ F 
"The an 6 tioner accordit ugly referred the account to his bath; 


the 
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ee being 19 5 beten 1 5 5 hat 


e Teſt ting to the 14 Will am charger the 
$; 415.3 Ste terling 1 7 ccourit 


45 the ehonent, 9 2 was, b 
25 interrogate by the 1 0 K RO Nudel Alike, 
„That he received from him the ſaid William Burneſs, in 
All, the quantity of 637 bundles dreſſed lint; but cannot 
« condeſcend upon the weight of the ſaid quantity: and de- 
4 pones, That, according to the beſt of his Enowled ge, he 
« never received more. lint from the, ſaid Wi oY 41 
* And further depones, That he delivered 1 to the faid 13 5 
'4 Burneſs 619 ſpindles of yarn, all except the help before 
mentioned, ſpun from che lint foreſaid, delivered to buch by h 
"he ſaid William Burneſs ;. but does not know the. wells 
4 of ſaid quantity of yarn. And depones, That he did not 
* «weigh the ſaid yarn, which he delivered at different times to 
4 the ſaid William Burneſs. And depones, That he kept an 


fl 8 of the faid Yarn as the lame was delivered to Mr * 
% Burneſ* o time, that ie to lay, of the different 

er — but not. of 'the weight, AI his is "fruth,” 
Ml upon adviſing that oath, the Lord Ordinary, of this 


_ * 


5 pronounced the following interlocutor.. „Having con- Nor. 23.1770 
fidered the oath of the defender Alexander Blacklaws, with 
hat is above ſet forth, aſſoilzies the ſaid defender, and de- 
« cerns; and finds him intitled to his , and allows 
an account thereof to be given in. q 
And, at a fubſequeos, callings 66 his {ple modi 9 4.1770. 


e of expences to 


ee Sterling, e e 


1 6 J 
ee Nin, e Byrneſ; fat payment of tbe aid 


1 1 5 and the. erxpenoe of extract mand ex 11409 
As the. fi 4 taken, ne notice, in his oath , bf che 
thirty - ſexen 10 1 0 of 2! how G b re in cheffirſt plead- 


in en longing to your petitioner:; 
"ty 85 his Rug 20M 1 aff +4 m1 of their being deli 
vered up in a repreſeatation againſt theſe — 
bas ſet forth for the. petitioner, That he ought at leaſt to have 
decreet for the thirty: ſeven ſpindles acknowledged z- f 
rate, that no expences ought te be awarded againſt him. 
Dec, 14.1770 The Lord Ordinary, of - this date, ordained that — 
tation to be ſeen, and anſwered, ſo far as concerns the thirty- 
feven., e of yarn, admitted in the ſuſpenſion to mes 
be then in. t he.ſuſpender's, hands undeliveremn. 5; 
la the e the. the ſuſpender ſtated what was 0 + F 
1 _had ſome time before delivered up the 
ſeven Gees ba that he had never got payment of 1 
Eu- . ws] — 2112 9 and che Lord Ordinary, of this date, pro- 
— | noun following interlocutor, | Having conſidered 
Feb. Is n. . ſentation, with, the anſwers thereto, refuſes — 
he repreſen 9 7 adheres to the former inter locutor; 
<« ſerving to the ſuſpender his claim for L. 2: 12:9 — 
aid e to; him by.che charger for ſpinning, 7 „. 
* the ob e his defences.againſt the ſame, as accords,” 
And anot eſentation againſt theſe interlacntars was, 
Feb. 13- 1777, of chis 515 — ed without a Wers | 
Put up in mir Alr nder has ſwore; that he is not owing 5 
* — — will endeavour to ſatisfy 
from the other cireumſtances admitted, that 
15 to be produced; and, 24% He 
ou r 


| 255 1 ci had Tui dann fide for eg in e d 
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The odjection ſtated by the ſaſpender aguiuſt the admiral- 
court has been already obviated and certainly a proceſs a- 
gainſt debtors reſiding in different counties, may be brought 
with: equal n propriety before the admirat as before the ſu- 
preme court and the ſame agent wh obks after the buſineſs 
in the one court, will attend do it in the other. 
Adly, The petitioner had clearly a juſt ground of action 
from the admiſſion of the ſuſpender himſelf; for in his fuf- 
penſion he acknowledges, thar at the time of offering it, he 
was poſſeſſed of thirty-ſeven ſpindles of the petitioner's yarn. 
It is very true the ſuſpender alledged he had à right of hy- 
pothec upon it, to the amount of L. 2: 12 29. But ſtill he 
ought to have appeared, and pleaded that defence which will 
not appear to your Lordſhips the better founded, when it is 
informed that he has ſince delivered up theſe thirty-ſeven 
ſpindles without having his claim ficed. He ſays, that this 
he did, in the hope that the matter was to be taken away by 


fubmiſſion: but this is altogether affected for at the ſame 


time that the ſuſpender propoſed a ſubmiſſion, he refuſed ts 
accept of any arbiter bur one of his o hufig. 

Zally, It will be remembered, that it was not choice, but 
the-neceſlity occaſioned by the ſuſpender's delay, which for- 
ced the petitioner to refer the verity of the accoumt to the 
ſuſpender's oath: for if he had appeared before the admiral- 
court at firſt calling of the action, or rather had not with- 
drawn the appearance which he firſt made, and had” then 
denied the account, the petitioner would have bad no diffi- 
culty in proving it by his two clerks who then ſerved him; 
one or other of whom gave out the whole, and entered it in 
his books. They would therefore, 'vpon” ſeeing” theſe books, 
have ſwore to the veracity of them. But both of them before 
the calling of the ſuſpenſion had gone abroad, one of them 


to London, and the other to America. And alrhough perhaps * 


' the one in London might have been examined upon an 'aQ 
and commiſſion, yet -unleſs the petitioner had ſent his books 
ql nm ; to 


0 


1 


Ne guod: - 91310039 ex iso sid cord ww no edlq ang 23 
to be lawn to hicꝶ. it would have been to no; parpole : for 
he muſt hade ſeen tham, and his own hand- writing, before 
he made oath; and the ſending of theſe books to London 
would have occaſioned an enpenge more than the value of 
the whole cauſe. Thel petitioner therefore rather choſe to reſt 
upon the verity of the ſuſpendet s oath... .. od bart 1810111 g 
The petitioner, in tbe 4 place, intreats your Lordſhips 
will attentively conſider the latter part of this oath. For al- 


though the ſuſpender ſwears poſitively, that he neither owes 


the account libelled on, nor any part of it, excepting. only a 
heſp of yarn; value ſixpence, which had been by ſome acci- 
dent loſt or miſlaid; which laſt cireumſtance, your Lordſhips 
will obſerve in pa ſſing, ſhows, rather a careleſsneſs and inat- 
tention upon the part of the ſuſpender: yet from the ſubſe- 
quent paxt of his oath it would ſeem, he has been rather raſh 
in ſo paſitively denying that he was owing any part of the 
account libelled. nqqs 7, potth martut: 45 : fry 

„He acknowledges he received from the petitioner 637 bun- 
Ales of drefied lint, bus cannot conde/cend upon the werght of ſaid 
' ty. Aud depones, That, to the beſt of his knowledge, 
ne never received more: That he delivered to the ſaid William 
Bur nei . not know the weight of 
faid quantity of yarn; and that he kept an account of the quan- 
tity of yntu, as the ſame, was delivered to Mr Burneſs from 
time to time, but not of the weg bt. 

Tour Rotdſbipe will obſerve a very material difference be- 
ewixe the ſuſpender's canſa ſcientia, concerning the quantity of 
dreſſed lint he received from the petitionet, and the quantity 
yaru he delivered to him. Hs to che firſt, he ſays, to the 
beft: of hir knowledge, he neyer received more than 637 bun- 


dles 3 but hat be kept an account of the yarn-as the. ſame was 


arburred to; Mr. Buriig/s, from time to time. 1 41 * in 111 


the pleadings before the Lord Ordinary, avetred, in the firf 
place, That the petitioner had no title to inquire into the 
| | | principles 


b 21 

principles on which this oath was emitted; ; though, were 
it necefſaty ro inquire, it a De out; ' that the path" vas 

* agreeable" to the reſpondent 7 Gang which! Lads as fairly kept as 

« the repreſenter . 
This averment was made, fer the: welle in the laber 
given in to the firſt repreſentation in the cauſe; and which the 
petitioner had no opportunity of ſeeing till the cauſe was ad- 
viſed: but in the repreſentation which was refuſed without 
anſwers, the petitioner did, and does ſtill, admit, that the 
cauſe has been juſtly decided againſt bim, if the ſuſpender 
will produce, in ſupport of his oath, fuch n gs as 
he avers he has always kept. 

This offer the petitioner ſubmirs't to- your Lordfhips'i is a fair 
one. For he is conſcious to himſelf, that his own books, of 
which the account produced is an exact copy, are regularly 
kept; and although he deals to ten times the extent of the 
ſaſpender, he never before found a miſtake in one fingle en- 
try: he therefore, with ſubmiſſion, apprehends he is intitled 
with ſome confidence to maintain, that his books deſerve 
ſome degree of credit; and the ſuſpender certainly cannot 
complain of this offer, which ſubmits the nne 9 
to be corrected by the ſuſpender's. | 

In point of law, the petitioner begs lde to deny the pros 
poſition laid down by the ſuſpender, viz. That the petitioner 
is not inritled to inquire into the A upon which This: 
ne oath is emitted, © 

On the contrary; the petitioner ſubmits to your Lorditiips, 
that both juſtice and common ſenſe eſtabliſh a contrary rule; 
and that a party is not intitled to ſhelter himſelf under a ge- 
neral denial of the account libelled upon, if, upon the croſs 
interrogatories, he ſhall acknowledge facts and citeumſtances 
contradictory or inconſiſtent with that general negative; e- 
ſpecially too, as in the preſent caſe, when the ſuſpender, in 
che rn * che I X22 admitted oat is in hes >» 1p 
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108 negative oath, and will'ſhow'you nothing more.” 


of evidence, '(viz. bis ow books); which will put this matter 
beyond a doubt, 4 Ne ohh 8 ay A WOT * WAH] to not! 
An oath of a party in ſuch a caſe has a near reſemblance 
to a production of ' writings: for if à partial production is 
made, which does not fi the point one way or another; and 


if from that very production it appears, that there are other 


papers which may throw more light upon the queſtion, your 
Lordſhips certainly will have no difficulty in ordering theſe 
deeds to be produced. a d 
In like manner, when a party is examined upon a refer- 
ence, he will not be allowed to ſtop at the general denial of 
the libel, But he muſt anſwer likewiſe every ſpecial interroga- 
tory that is put to him reſpecting the ſubject referred. Per- 
Haps it would have been more proper to have put the ſpecial 
interrogatories before the general one; but from the oath 


no before your Lordſhips, it appears, that the ſuſpender 
has himſelf only to blame for the general negative preceding 
the ſpecial queſtions; for after it, follow theſe words, Being 
_ interrogate bythe Jaid Wilkam Barneſs ; which ſhows, that the 


S 


_ previous queſtion had not been put by him. 


' Befides, your Lordſhipe will obſerve, that the ſaſpender 
does not poſitively deny bis having received from the peti- 


tioner more than 637 bundles of flax; but only, to the be, 


of his knowledge, he never received more. 


+ The petitioner, in this, does not alledge the fuſpender has 
"ſworn falſely; but only that this phraſe; © o the beſt of bis 
_ inowledgt, is very indefinite, and ought to be more particu- 

© larly explained: for either his ignorance of the fact might 

ha ve proceeded from not examining his books, or his know- 


Jedge founded upon a full examination of them. And indeed 


be ſeems conſcious of the difficulty which this vague and 
general expreſſion has occaſioned ; for he ſays, I have books, 


and regular ones too, which will put this matter beyond a 
% doubt; but I will take the benefit the law has given me of 


But 


't 
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But the ſuſpender is evidently; miſtaken in his apprehen- 
Gon of the law: for if he has dn or W by 
ſwearing negative. in the firſt part of his oath, which the lat- 
ter part does not fupport,, your Lordſhips certainly will never 
ſhut the door againſt truth, leſt the ſuſpender ſhould be con- 
victed of folly or raſhneſs in the event of that inveſtigation; 
eſpecially | too When the evidence he is now. called upon to 
vr ans was in his own poſſeſſion at the time of emitting this 
oath. | ; ; FT 

There is, beſides, a ſpecialty, here, which removes any dif- 
ficulty, if there can be any, upon the general point; and it 
is this, that the ſuſpender has himſelf in ſome meaſure de- 
viated from his oath, by appealing to his books to ſupport 
it. The petitioner appeals to the ſane evidence, and calls 
upon him to produce them, that it may appear whether be 
be of his knowledge was founded upon theſe books ot not. 

* | Belides, this part of his oath is clearly a nan memmi as to 
the exact quantity received; fox although the ſuſpender may 
not be owing any part of the account Jibelled, if he received 
only 637 bundles; yet, if it ſhall appear from his books, chat 
he actually received 736 bundles, which the petitioner. avers 
he did, it follows of courſe, that he is ſtill owing the balance; 


becauſe the return of yarn, even according to his own ac- 


count, correſponds only to 637 bundles, i 

This oath, hkewiſe in another view, will appear rather 
raſh and inconfiderate. For it is an- undeniable truth, that 
dreſſed flax, and the yarn ſpun from it, correſpond in weight 
to a trifle ; and that the only way of knowing when a ſuffi- 
cient return has been made in yarn for flax received, is by 


knowing the weight of each; excepting only in one particu- 


lar caſe; and that is, when the perſon who received the flax 


bas kept it always in his own cuſtody, and ſpun it with his 
/ ĩ˙ AA AAA 
But che ſuſpender will not pretend that this was the caſe 
with him; and yet he has taken upon him to depone, * 
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the 619 ſpindles was the whole of the yarn: produced by theſe 
637 bundles; although it is apparent, that the number of 
ſpindles do not correſpond to the number; of bundles. And 
| And, 2dly, The ſuſpender himſelf depones, That he knows. 
nothing about the weight of either; and-as he, has not giyen 
a poſitive and explicit anſwer reſpecting the quantity of flax 
received from the petitioner, it is hoped your Lordſhips will 
order him, before —— to produce his books, which he has 
himſelf appeale And it does not occur what reaſon- 
able objection 3 can ſtate againſt being judged by them. | 
With regard: to the expences, the petitioner has already 
ſtated to your Lordſhips, in the beginning of the argument, 
\ the grounds upon which he humbly apprehends no expences 
," ought ro be awarded againſt. him, even in the event of the 
Lord: Ordipary's interlocutor upon the merits of the cauſe be- 
ing affirmed; and he hopes he has ſhown, to your Lordſhips 
' JatisfaCtion, that he had a ſufficient bona fides for iofiſting | in 
this action. 


: May it therefore * your  Lord/hips, to alter the inter locu- 

\ . _ *ors above recited, to pronounce decreet in terms of the li- 

| bel; or at leaft, before anſwer, to ordain the ſuſpender to 

Product his books ; and, in any event, to 1 * petitioner 
75 not liable in expences. . 


 Movichng to juſtice, & 


„ GEO, BUCHAN-HEPBURN. 


